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VEMORANDUM OPI NI ON

KROUPA, Judge: Respondent determ ned a $23, 027 deficiency
in petitioner’s Federal incone tax and a $2, 106. 80 accuracy-
rel ated penalty under section 6662' for 2004.

There are four issues for decision. W are first asked to

deci de whet her petitioner should have included a distribution

IAIl section references are to the Internal Revenue Code in
effect for 2004, and all Rule references are to the Tax Court
Rul es of Practice and Procedure, unless otherw se indicated.



-2-
fromhis retirenment account in his incone in 2004. W hold that
he shoul d have included the distribution in income in 2004. The
second issue is whether petitioner is liable for the 10-percent
additional tax on the distribution fromhis retirenent account
under section 72(t). W hold that he is. The third issue is
whet her petitioner is liable for the accuracy-related penalty
under section 6662. W hold that he is. The fourth issue is
whet her we shoul d i npose a penalty on petitioner under section
6673. W hold that we shall not inpose a penalty in this case,
but caution petitioner that he is at risk of a penalty if he
brings simlar argunments before the Court in the future.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulation of facts, the
suppl emental stipulation of facts, and the acconpanying exhibits
are incorporated by this reference. Petitioner resided in
Humansvill e, Mssouri, at the tinme he filed the petition.

Petitioner was the superintendent of schools for the
Humansville R-1V school district in Humansville, M ssouri.
Petitioner had a retirenment account with the school district
regardi ng his enpl oynent, which account was adm ni stered by the
Publ ic School Retirement System of M ssouri (PSRS). The parties
agree that the PSRS retirenent plan was a qualified plan under
section 401(a).

Petitioner’s enploynment was term nated in Septenber 2004.

After the term nation, petitioner contacted PSRS to determ ne how
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long it would take to obtain a distribution fromhis retirenent
account. PSRS advised petitioner that it would take about 60
days. Petitioner planned to use the distribution to |ive on
during 2005.

Petitioner requested a distribution fromhis retirenent
account in md-Novenber 2004. The distribution did not take as
long to process as anticipated. Petitioner received $62, 467. 58
fromhis retirenent account in Decenber 2004. PSRS w thhel d
$12,493.52 in Federal tax fromthe distribution. Petitioner was
53 when he received the distribution.

The retirenent plan issued petitioner a Form 1099-R
Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, | RAs, Insurance Contracts, etc., reporting it paid
petitioner the $62,467.58 fromhis retirenent account in 2004 and
that it withheld $12,493.52 in Federal tax fromthe distribution.
Petitioner did not report the distribution on his tax return for
2004, however. Petitioner crossed out the “taxable anpbunt” on
the line on the return for reporting pension and annuity incone,
and wote in “m stake” and “next year.” Petitioner also attached
a statement to his return for 2004 explaining that he did not
want the funds fromhis retirement plan in 2004 and asserting
that he would not pay taxes on the funds for 2004. Petitioner
reported the distribution fromthe retirenment account as wages on
his return for 2005.

Respondent issued a deficiency notice for 2004 in which

respondent determ ned that petitioner should have reported the
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distribution as incone in 2004, that petitioner was |iable for
the 10-percent additional tax on the distribution under section
72(t), and that petitioner was |iable for the accuracy-rel ated
penalty. Petitioner tinely filed a petition.

Di scussi on

We are asked to consider whether petitioner was required to
include the distribution fromhis retirenent account in his
i ncone for 2004, the year he received it, or 2005, the year he
intended to spend it. W are also asked to consider whether
petitioner is liable for the 10-percent additional tax on the
di stribution under section 72(t) and whether petitioner is liable
for the accuracy-related penalty. W shall finally consider
whet her to inpose a penalty on petitioner under section 6673. W
shal | consi der each of these issues in turn.?

| . VWhether the Distribution Is Includable in I ncome for 2004

We first consider whether petitioner should have included
the distribution fromhis retirenent account in his inconme for
2004, the year he received the distribution. W begin by
outlining the governing |aw.

G oss incone includes all incone from whatever source
derived. Sec. 61(a). This includes itens included under section

72 (relating to annuities and retirenent accounts). Sec. 61(b).

2Petitioner does not claimthe burden of proof shifts to
respondent under sec. 7491(a). Petitioner also did not establish
he satisfies the requirements of sec. 7491(a)(2). W therefore
find that the burden of proof remains with petitioner as to any
factual issue affecting his liability for the deficiency in his
t ax.
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The recipient of anmounts paid or distributed out of a
retirement account generally includes the distributions in gross
i ncone under the provisions of section 72. Sec. 408(d)(1); see

al so sec. 61(a)(9), (11); Arnold v. Comm ssioner, 111 T.C 250,

253 (1998). The anounts distributed froma retirenment account
are generally included in the payee’ s gross incone for the
taxabl e year in which the distribution is received. Sec. 1.408-
4(a) (1), Inconme Tax Regs.

The parties agree that the retirenment plan was a qualified
retirement plan. The parties also agree that petitioner actually
received the cash distribution in Decenber 2004. Accordingly,
petitioner nmust include the distribution in his inconme for 2004,
the year he received it. See secs. 1.408-4(a)(1l), 1.446-
1(c)(1)(i), Inconme Tax Regs.

Petitioner argues that he intended to use the funds in 2005
and thus is not taxable on the funds until 2005. Petitioner is
m sgui ded. He received the distribution in 2004 and was
therefore taxable on the funds in 2004. See secs. 1.408-4(a)(1),
1.446-1(c)(1)(i), Incone Tax Regs. Petitioner relies on various
subsections of section 72, such as (a), (b), and (h), to argue
that the distribution should not be included in his gross incone
for any year. Petitioner m sapplies the subsections of section
72 upon which he relies. The distribution fromthe retirenent
account was not an annuity, and petitioner did not exercise any
option to receive an annuity with respect to the retirenent

account.
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Petitioner al so makes nunerous argunents that his incone is
not subject to tax, including argunments that there is no
definition of “incone” and “taxable” in the Code, that no person
is liable for the incone tax, and argunents based on the
Si xteenth Amendnent to the Constitution of the United States.

Al'l of these argunents have been considered by this and ot her
Courts to be frivolous and groundl ess. W decline to address
themfurther. To do so m ght suggest that these argunents have

sone colorable nerit. Crain v. Comm ssioner, 737 F.2d 1417,

1417-1418 (5th Gr. 1984).

1. Does the 10-Percent Additional Tax Apply To the
Di stribution?

We next consider whether petitioner is liable for the 10-
percent additional tax on the early distribution fromhis
retirenment account under section 72(t).3

Section 72(t)(1) inposes a 10-percent additional tax on
early distributions fromqualified retirenent accounts. There
are certain exceptions to the inposition of the 10-percent
addi tional tax, which include distributions nmade on or after the
date the enployee attains 59-1/2 years old; distributions nmade to
t he enpl oyee to the extent such distributions do not exceed

anounts paid for nedical care; distributions to unenpl oyed

SPetitioner states on brief that respondent determined in
the deficiency notice that petitioner is liable for the 10-
percent additional tax under sec. 72(q) for premature
distributions fromannuity contracts as well as the additional
tax under sec. 72(t). Petitioner has m sunderstood respondent’s
determ nations. Respondent did not determ ne petitioner was
Iiable for any additional tax under sec. 72(qg), only sec. 72(t).
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persons for health insurance prem uns; and distributions from
certain plans for first home purchases. Sec. 72(t)(2)(A) (i),
(A((v), (B, (D, (F). The purpose of the 10-percent additiona
tax is to discourage premature distributions fromI|RAs that
frustrate the intention of saving for retirenent. er v.

Commi ssioner, 106 T.C. 337, 340 (1996); see also S. Rept. 93-383,

at 134 (1973), 1974-3 C.B. (Supp.) 80, 213.

Petitioner was 53 years old when he received the
distribution fromthe retirement account. He used the funds for
living expenses after being termnated fromhis job. Petitioner
has not asserted, and we do not find, that any of the exceptions
under section 72(t)(2) apply to the early distribution fromhis
retirenment plan.

Petitioner al so makes several argunents why the 10-percent
addi tional tax should not apply to the early distribution, all of
which we find to lack nerit. For exanple, petitioner asserts
that section 72(t) does not apply because the retirenent account
is not a contract. W disagree. Section 72(t) applies to
qualified retirement plans. The parties do not dispute that the
retirement plan here is a qualified retirenent plan. Sec.

401(a). Petitioner also argues that only the interest is taxable
and that the retirenent plan itself, not petitioner, is |liable
for the tax. Again, we disagree. The recipient of an early
distribution is liable for the 10-percent additional tax, not the

retirement plan. Sec. 72(t)(1). The additional tax is 10
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percent of the anobunt includable in gross incone for the year.
Id.

Petitioner also argues that PSRS s 20-percent w thhol ding on
the early distribution accounts for the 10-percent additional tax
under section 72(q) and the 10-percent additional tax under
section 72(t) and asserts that no | aw authorizes this
wi t hhol di ng. Respondent did not determ ne, nor do we find, that
petitioner is liable under section 72(q). See supra note 3.

W t hhol di ng of 20 percent generally is required on any eligible
rollover distribution, such as the distribution to petitioner,

unl ess the enpl oyee elects a direct rollover. Secs.

402(f)(2)(A), (c)(4), 3405(c). The amount w thheld as tax nay be
credited toward the tax liability, however. Sec. 31(a). In
fact, respondent adjusted the tax respondent determ ned that
petitioner owed in the deficiency notice by crediting the anount
wi thhel d on the distribution against the anount respondent

determ ned petitioner owed on the premature distribution.

We therefore sustain respondent’s determ nation that
petitioner is liable for the 10-percent additional tax on the
early distribution.

I1l. Accuracy-Rel ated Penalty

We next consider whether petitioner is liable for the
accuracy-rel ated penalty under section 6662(a). Respondent has
t he burden of production under section 7491(c) and nust cone

forward with sufficient evidence that is it appropriate to inpose
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the penalty. See Higbee v. Comm ssioner, 116 T.C. 438, 446-447

(2001).

A taxpayer is liable for an accuracy-rel ated penalty of 20
percent of any portion of an underpaynent attributable to, anong
ot her things, a substantial understatenent of inconme tax. There
is a substantial understatenent of incone tax under section
6662(b)(2) if the anmount of the understatenent exceeds the
greater of either 10 percent of the tax required to be shown on
the return, or $5,000. Sec. 6662(a), (b)(1) and (2), (d)(1)(A);
sec. 1.6662-4(a), |Incone Tax Regs.

Petitioner reported he owed $8, 169 for 2004 and respondent
det erm ned upon exam nation that petitioner owed $29,983.% Thus,
petitioner understated the tax on his return by $21,814, which is
greater than 10 percent of the tax required to be shown on the
return, or $5,000. Accordingly, respondent has nmet his burden of
production with respect to petitioner’s substanti al
under statenment of inconme tax for 2004.

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent, however, if it is shown
that there was reasonabl e cause for the taxpayer’s position and
that the taxpayer acted in good faith with respect to that
portion. Sec. 6664(c)(1); sec. 1.6664-4(b), Incone Tax Regs.
The determ nati on of whether a taxpayer acted with reasonabl e

cause and in good faith is made on a case-by-case basis, taking

“‘Respondent adjusted petitioner’s reported tax liability to
$6, 956 after exam ning the taxable income petitioner reported on
the return.
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into account all the pertinent facts and circunstances, including
the taxpayer’'s efforts to assess his or her proper tax liability
and the know edge and experience of the taxpayer. Sec. 1.6664-
4(b) (1), Income Tax Regs. The taxpayer bears the burden of proof

W th respect to reasonabl e cause. Higbee v. Conm ssioner, supra

at 446.

Petitioner failed to assert any argunents that reasonable
cause existed. Petitioner focused his argunents on why the
di stribution should not be treated as inconme, should not be
subject to the additional tax, as well as tax-protester type
argunents that wages are not income. Specifically, petitioner
did not argue and did not introduce any evidence that he acted
Wi th reasonabl e cause or in good faith with respect to the
under paynent for 2004.°

After considering all of the facts and circunstances, we
find that petitioner has failed to establish that he had
reasonabl e cause and acted in good faith with respect to the
under paynment. Accordingly, we sustain respondent’s determ nation
that petitioner is liable for the accuracy-related penalty for

2004.

SPetitioner states that the Code is difficult for the IRS to
understand, relying on a case involving the recovery of
attorney’s fees. MKee v. Conm ssioner, T.C Meno. 2004-115, as
suppl emented T.C. Meno. 2004-169, revd. 209 Fed. Appx. 691 (9th
Cr. 2006). There is no uncertainty about petitioner’s |egal
obligations here. See, e.g., Pessin v. Comm ssioner, 59 T.C.
473, 489 (1972); Rosanova v. Conmm ssioner, T.C Meno. 1985- 306;
Grant v. Conmi ssioner, T.C Meno. 1980-242.
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| V. Section 6673 Penalty

We now consi der whether petitioner should be held |Iiable for
a penalty under section 6673. W take this opportunity to warn
petitioner that we are authorized to inpose a penalty of up to
$25, 000 on a taxpayer if the Court finds, anong other things,
that the taxpayer’s position in proceedings is frivolous or
groundl ess. A taxpayer’s position is frivolous if it is contrary
to established | aw and unsupported by a reasoned, col orable

argunent for change in the law.® See Col enman v. Comnm ssioner,

791 F.2d 68, 71 (7th Gr. 1986); see also Hansen v. Conmm Ssioner,

820 F.2d 1464, 1470 (9th Cr. 1987); Nis Famly Trust v.

Comm ssioner, 115 T.C 523, 544 (2000).

The purpose of section 6673 is to conpel taxpayers to think

and conformtheir conduct to settled tax principles. Colenman v.

Conmi ssi oner, supra; see also Takaba v. Conmm ssioner, 119 T.C.

285, 295 (2002). The section is a penalty provision intended to
deter and penalize frivolous clains and positions in proceedings
before this Court.
Petitioner makes numerous frivol ous argunents on brief.

Petitioner asserts that none of his incone is taxable, arguing

t hat wages are not incone and no person is liable for incone tax.
Though we do not inpose a penalty here, nor does respondent ask
us to inpose a section 6673 penalty, we caution petitioner that

shoul d he bring simlar argunents before this Court in the

W& have jurisdiction to hear the case notw t hstanding that
we find petitioner’s argunents frivolous. Petitioner’s
assertions to the contrary are incorrect.
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future, he is at risk that the Court is likely to inpose such a
penalty, up to $25, 000.

We sustain respondent’s determ nations in the deficiency
notice. W have considered all renmaining argunents the parties
made and, to the extent not addressed, we conclude they are
irrelevant, noot, or neritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.




